
ATTACK AS THE BEST FORM OF DEFENCE? 
RAPE MYTH CONSTRUCTION IN THE ADVERSARIAL CRIMINAL JUSTICE SYSTEM 

Background… 
 ‘Rape myths’ are widely held, misguided, stereotypical beliefs about sexual 

violence that deny, downplay or justify sexual aggression (Gray and Hovarth, 

2018). Examples include that: 

Rapes are committed by strangers who jump out of the bushes at night  

Sexual offences involve physical violence and/or weapons and always 

result in injury 

A victim of sexual violence will report to the police straight away 

 Extensive academic research has shown that rape myths are influential 

across all stages of the justice process but remain particularly routine at trial 

(Gray and Hovarth, 2018). Typically myths refocus blame onto the 

complainant and her reactions, thus misleading the jury, often traumatising 

complainants and ultimately decreasing the likelihood of conviction (Temkin 

et al. 2016).  

Myths are therefore routinely held at least somewhat responsible for ongoing 

inadequacies within the justice response to sexual offending. However, little 

research has examined myth usage in relation to the underlying justice 

context. This study therefore examines if and how the adversarial legal 

structure links to the persistence of rape myths in the justice context, and 

whether this cannot account for ongoing difficulties  regarding the justice  

 response to rape.  

 Method… 
Court observations were conducted in order to examine the type and 
frequency of rape myth usage and to explore how myths are constructed and 
resisted during the adversarial trial.  
Two large crown courts were selected in the region and upcoming trial dates 
were obtained from a local ISVA.  
The researcher observed from the public gallery and produced handwritten 
transcripts of each trial, focusing predominantly on legal counsel’s narratives. 
In total four trials were observed over a four month period, due to numerous 
cancellations and delays. 
After each trial, the transcripts were digitally typed for clarity and then 
thematically analysed.  

Results… 
The findings verify that rape mythology remains extensive at trial, with multiple different myth 
narratives arising in each trial.  

Myths were particularly used by defence counsel as a means to discredit the complainant and 
infer falsity of the allegations. However on occasion prosecution counsel also invoked rape 
myths whereby these benefitted the prosecution case. Interestingly at times counsel would 
acknowledge certain rape myths to be false but use this to enforce different myths. For example 
“We may understand why she didn’t wish to tell the police...but why didn’t she say anything to 
him?” 

Myth narratives were typically constructed during cross examination of witnesses using closed 
questioning and with little reference to the actual facts of the case.  

Adversarial Legal System... 
England and Wales operates in an adversarial legal system whereby partisan 

advocates from two opposing sides present their side of the argument to 

judge and jury in a battle-like trial structure (Smith, 2012). Upheld by some as 

a bastion of democracy, increasingly criticism of this combative and 

competitive (Ellison, 2000) structure arises in relation to the treatment of 

vulnerable and intimidated witnesses (Burton et al. 2007).  

“I’m not suggesting  
that she’s lying in the  

traditional sense… she 
may well have  

convinced herself 
these things 
happened” 

“He disgusted you 
but you kept 

living together?” 

“You had no reason 
not to make that 

allegation straight 
away,  if  it was 

true” 

“If they had been 
genuine incidents, 

you would have 
reported them 

sooner wouldn’t       
you?” 

“I suggest you’ve put 
your heads together to 

make something up 
against the defendant” 

“Was she developed 
for her age?... Did she 

used to dress 
appropriately” (8 year 

old complainant) 

“....some see a 
bandwagon  

going past, and 
for a myriad of 
reasons, throw 

themselves onto 
that 

bandwagon 
with a series of 

false and 
fantastic claims” 

“But because money 
wasn’t coming in 

from him, you were 
annoyed?” 

“I suggest 
it’s all a 
fantasy 

which you 
choose to 
continue” 

Discussion... 
Whilst preliminary due to the small sample size, the results do indicate 
a link between adversarial constructs and the persistence of rape myths 
at trial.  

 

Fundamentally the underlying competition structure and adversarial 
focus on winning at all costs, appeared to prevail, as both prosecution 
and defence relied on myths whereby these benefitted their case, even 
whereby they had earlier acknowledged such myths to be false.  

 

Myths generally arose during cross examination, using closed questions 
and with little reference to the facts of the case. This exploited various 
adversarial constructs including cross-examination, barristers’ control 
over the evidence and the adversarial premise that evidence is 
confined to that which each party decides to bring. Indeed barristers 
routinely utilised myths to reconstruct the evidence as ‘competing 
courtroom stories’ with little reference to the facts, within this 
oppositional structure. Closed questions crucially inhibit complainant’s 
ability to explain their evidence, thereby giving extra credence to the 
mythical narrative that a barrister is putting forward to the jury. 

 

Furthermore strong adherence to the adversarial rationalist tradition 
enabled advocates to further diminish witness’ supposed credibility, 
highlighting inaccuracies and inconsistencies and thus shake their 
credibility in the eyes of the jury, despite extensive evidence that 
trauma can diminish effective recall.  

 

Whilst the adversarial structure allows barristers and the judge to 
challenge lines of questioning, within the observed sample, direct, 
immediate challenge to rape myths proved extremely rare. 
Nevertheless, some challenges were made by prosecution barristers 
and judges, however such challenges were generally vague and invoked 
some time after the myth narrative was first introduced. In all 
observed trials, judges did provide judicial directions to jurors however 
again, these were generally a vague reproduction of the Bench Book 
and not tailored to the specific facts of the case or specific myths that 
had been invoked.  
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